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UN TED STATES
V.
ART L. WLLS E

Deci ded May 8, 2000

Appeal froman order of Admnistrative LawJudge S N WIllett
di smssing mning contest conplaint AZA-23448-1 for failure to establish a
prima facie case of invalidity for all or parts of four gypsum pl acer
mni ng cl ai ns.

Qder reversed; record revi ened de novo; contest di sm ssed.

1.

Admnistrati ve Procedure: Burden of Proof--Rul es of
Practi ce: Governnent (ontests

Wien, at the concl usion of the Gvernnent's case-
in-chief, the contestee noves to dismss, the
admnistrative | aw judge does not err in taking the
noti on under advi senent when the contestee i s not
forced to choose between presenting its case or
standing on the notion. |f the contestee
voluntarily presents its case while the notion to
di smss is pending, the evidence tendered by
contestee nay properly be considered, not for
curing possible deficiencies in the Gvernnent's
prinma faci e case, but for the purpose of

det ermini ng whether this evidence, in the context
of all the other evidence of record, wll establish
the validity or invalidity of its clam

BEvidence: Prina Facie CGase--Mning d ai ns:
Qntests--Mning Aains: Oscovery: Generally--
Mning dains: Mrketability

Unhcont radi ct ed evi dence of nonproduction of a
mning claim whi ch has continued over a period of
years, nay be sufficient, wthout nore, to
establish a prina facie case of invalidity of a
mning claim However, the question of whether a
prinma faci e case arises in such circunstances
depends on what evidence is offered by the

Gover nnent regar di ng nonpr oduct i on.
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BEvidence: Prina Facie CGase--Mning d ai ns:
Qntests--Mning Aains: Mrketability

Wien BLMattenpts, through the testinony of its
mneral examner, to establish a prinma faci e case
that the mneral fromcontested mning clains fails
to neet the narketability test, expertise by the
mneral examner as to the particular mneral in
guestion may be denonstrated through evi dence of
education, training, and experience. Failure to
have conducted a mineral examnation of a mning
claamfor the sane mneral in the past is not

deci si ve.

BEvidence: Prina Facie CGase--Mning A ains: Gon-
tests--Mning Qains: Mrketability

The ruling by an admnistrative | awjudge that BLM
could not establish a prina facie case i n support
of the charges in its contest conplai nt because the
mneral examner who testified at the hearing was
not the "sole participant” in preparing the mneral
report wll be overturned when the mineral exan ner
who sanpl ed the mining clains and prepared the
draft mneral report died prior to finalization of
that report, but the mneral examiner who took over
the finalization of the report verified and

eval uat ed the work conducted and prepared a nar ket
study, and no issue arose regarding the sanpling or
ot her work conducted by the deceased m neral

exam ner .

Mning dains: Location--Mning dains:
Mar ket abi | i ty--VWrds and Phrases

Wien a mining clainant has | ocated mning clai ns
enbraci ng mneral deposits of such quantity that
only a portion of those deposits is presently
narketabl e at a profit, the rena ning mneral
deposits have been characterized by the Depart nent
as "excess reserves."

BEvidence: Burden of Proof--Mneral Lands:
Determnation of Character--Mning d ai ns:
Qntests--Mning Aains: Mrketability

Wien BLM charges in a contest conpl ai nt that
portions of mning clains |ocated for gypsumare
not mneral in character on the basis that,

al though gypsumis present on those portions of the
clains, that gypsumwas not narketable at the tines
in question, the issue is whether, in fact, the
gypsum coul d have been extracted and narketed at a
profit.
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Admini strative Procedure: Burden of Proof--M ning
Qains: ontests--Mning Aains: Determnation of
Validity

The determnation of whether or not the Gover nnent
has presented a prina facie case of invalidity in
the contest of a mning claimis nmade sol ely on the
basi s of the evidence introduced in the
Gvernnent' s case-i n-chi ef, which incl udes
testinony elicited in cross-examnation. |f, upon
the conpl etion of the Governnent's presentation,
the evidence is such that, were it to renain
unrebutted, a finding of invalidity woul d properly
issue, a prima faci e case has been presented and

t he burden devol ves on the clai mant to overcone
this show ng by a preponderance of the evi dence.

Admini strative Procedure: Administrative Revi ew -
Board of Land Appeal s--Mning dains: Gontests--
Rul es of Practice: Appeals: Generally

Wien an admini strative | aw judge has erred in
determning that the Gvernnent failed to present a
prinma facie case in support of the charges in a
mning claimcontest and both parties have
presented their cases at the hearing on the

conpl aint, the Board nay exercise its de novo
review authority and proceed to reviewall the

evi dence to deci de whet her the contestee overcane
the Governnent's prina faci e case by a

preponder ance of the evi dence.

BEvidence: Prina Facie CGase--Mning d ai ns:
Qntests--Mning Aains: Determnation of Validity-
-Mning Qains: Mrketability

It is not unreasonabl e in conducting a narket
assessnent follow ng recei pt of a patent
application for a Gvernnent mneral examner to
rely on what the mning cla nant has done on the
clains and what the cl ai rant has proposed i n the
pat ent application for production and narketing the
mneral deposits on the clains. However, a prima
faci e case based on such an assessnent is

vul nerabl e to evi dence presented by the contest ee
at a hearing on the conplaint showng that a
prudent man woul d not so limt production and

nar keting and coul d produce nore mneral and narket
that production wthout increased costs for

addi tional equi prent .
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APPEARANES R chard R Geenfield, Esq., dfice of the Held Solicitor,

US Departnent of the Interior, Phoenix, Aizona, for the Bureau of Land

Managenent; Jerry L. Haggard, Esg., Kevin M Mran, Esg., Phoeni x, Arizona,
for Qurt L. Wllsie.

(PN ON BY DEPUTY CH B- ADM N STRATI VE JUDEE HARR' S

The Bureau of Land Managenent (BLN) has appeal ed froma March 29,
1996, order issued by Admnistrative LawJudge S N WIlett, dismssing
BLM's mining contest conplai nt AZA 23448-1, which challenged the validity
of all or part of four association placer mning clains (GGVNos. 1, 12,
15, and 16) located in 1976 in Mjave Qounty, Arizona, for gypsum 1/
Judge WIllett dismssed the contest for failure to establish a prima facie
case in support of the charges in the conplaint.

Factual and Procedural Background

In 1976, Qurt L. WIllsie and Del nar Ray otton | ocat ed nunerous
placer mning clains for gypsumin Mjave Gounty, Arizona, including the
clains in question. In February 1984, Southwest Mneral s Inc. (Sout hwest
Mneral s), a corporation established by Wllsie and a partner, submtted a
plan of operations to BLMto mine portions of the C&VNbs. 12 and 16
clains. BLMapproved the plan on March 14, 1984, and Sout hwest Mneral s
commenced production. On August 28, 1984, pursuant to the Arizona
Wl derness Act of 1984, Pub. L. No. 98-406, 98 Sat. 1485, the | ands
enbracing the clains in question were wthdrawn frommneral entry and
designated as part of the Beaver DamW!I derness Area.

In 1985, BLMgeol ogi st doyd W Snapp undertook a mineral examnation
of portions of the G&VNbs. 12, 15, and 16 to determine if there were valid
existing rights to the clains at the tine of wlderness designation. 2/ He
concl uded that discoveries of val uable mineral deposits existed on the
portions of the clains he examned and that those | ands, conprising 80
acres, constituted valid clains as of the date of passage of the Arizona
WI derness Act and as of the date of his report.

1/ The G&WNb. 1 is located in the SI/2SEl1/ 4SEl/ 4 sec. 4, the GQWNo. 12
in the NU/2NEY 4SM/ 4 sec. 3, the GWNb. 15, in the NEV 4SW/ 4SW/ 4,
S/ 29M/ 49/ 4 sec. 3, and the G&WNo. 16 in the SU/2SE1/4SM/4 sec. 3, T.
41 N, R 14 W, Glaand Salt Rver Mridian, ULhorganized Mning DO strict,
Mbj ave Gounty, Arizona. The total acreage under contest is 90 acres.
2/ In his report, dated July 1985, Snaapp explained his rational e for
examning only 80 acres in three clains, 30 acres of GB&WVNo. 12, 30 acres
of G&WNb. 15, and 20 acres of G&WNo. 16: "In naking a field apprai sal of
this operation, it has been determined that the apparent mneral for the
present operation plus a logical progress for the near future is | ocated on
that portion of the G&WVQA ai ns nunibered 12, 15 and 16 as shown on Hgure 1.
For this reason this validity examnation covers this area.” (Exh. G12
at 3.)
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However, production fromthe clains ceased by the end of 1985, and
there had been no further production fromthe clains up to the tine of the
hearing. Total production fromthe clains was 10 to 20 thousand tons of
gypsumei ther shipped to Las Vegas for further distribution to cenent
plants in southern Galifornia or directly to the cenent conpanies. (Exh.
G9; Tr. 436-37.)

From1985 to late 1987, WIIsie was engaged in litigation wth his
Southwest Mnerals' partner. By letter dated February 24, 1988, Wllsie's
counsel infornmed BLMthat a settlenent of the litigati on had been reached
which included a transfer of any right, title, or interest held by
Wl lsie' s partner inthe clains in question to Wllsie.

Oh May 20, 1988, Wllsie filed mneral patent applications wth BLM
for seven clains, including the four in question. BLMrejected those
appl i cations on June 2, 1988, because of various defects in the
applications. @ August 12, 1988, WIllsie filed two new mneral patent
applications for the sane clains. Later, he wthdrew one of those
applications and elimnated various acreage fromthe other application.
The renai ning application covered 130 acres, including the 90 acres under
contest in the present case. As part of the patent application process,
WI Isie supplied BLMin Decenber 1988 with information estimating the
i ncone fromand costs of mining and selling gypsumfromthe contested
clains. Hs estinates were based on his projections that he woul d be
produci ng 540 tons of gypsumper day during 250 worki ng days a year for a
total production of 135,000 tons of gypsumper year. He projected sal es of
50,000 tons per year of bul k agricultural grade gypsum 35,000 tons per
year of bagged specification agricultural grade material, and 50,000 tons
per year of bagged food grade gypsum He did not express an intent to
enter into any other narkets for gypsum

In response to WIlsie' s application, John Branch, a BLMgeol ogi st in
the Arizona Srip Gfice, . George, Wah, conducted a validity
examnation of the 130 acres in the patent application and prepared a draft
mneral report. Branch died on June 4, 1991, prior to finalizing his
report. (Tr. 93, 263.) Another BLMgeol ogi st, Byard L. Kershaw was
assigned that task. Kershawtestified that his role was to "verify
personal communi cations that M. Branch had had with various individuals in
the report, verify his calculations, verify the geol ogy and so forth of the
claaimarea and to finalize the report." (Tr. 93.) Kershaw conpl eted the
mneral report on Novenber 2, 1992. That report (1994 Mneral Report)
recei ved technical approval by Burrett W Qay, Chief, Ovision of
Mnerals, Arizona Sate Gfice, BLM on March 11, 1994. (Exh. G9.)

The 1994 Mneral Report restated WIlsie' s estinates of his
production fromhis operation and his intended narkets. The report al so
descri bed the proposed mining net hods, haul age, and processing details as
set forthin the patent application. Further, it set forth general narket
condi tions includi ng tonnages of gypsumused in various narket sectors such
as the manufacture of portland cenent, agricultural fillers, and other
pr oduct s.
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The 1994 Mneral Report noted that production fromWIIsie s clains
was limted to 1984-1985, during which tine between 10 and 20, 000 tons of
gypsumwere sold to cenent manufacturers in Galifornia. The narkets for
agricultural gypsum bagged specification agricultural gypsum and bagged
food grade gypsumwere all in existence on August 28, 1984, the date of
W | der ness desi gnation and w t hdrawal .

The 1994 Mneral Report conpared the operation envisaged in Wllsie's
appl i cation to an ongoi ng operation, Véstern G/psum |ocated about 10 mles
east of Wllsie' s clains. Wstern Gypsum produced approxi mately 50, 000
tons per year for the agricultural, cenent, food, and pharnaceuti cal
narkets. Prices in these narkets were reported as $20 per ton (cenent
grade), $24-3$28 per ton (bul k agricul tural grade), and $50-$110 per ton for
t he hi ghest grade gypsum (95-97 percent purity) used in the agricultural,
food grade, and filler narkets. However, as stated in the report, for
gypsumof 95 to 97 percent purity, "[t]he actual price paid is detern ned
by the specific grade of the gypsum the size to which it is ground,
whether it is sold as a bagged or bul k product, and whet her any
transportation charges are included.” (Exh. G9 at 8.) A narket al so
existed for gypsumof at |least 98 percent purity for food and
pharnaceutical uses. 1n 1990, an i ndependent processor fromS. George,
Uah, inforned BLMthat the "total west coast narket" for such a product
was from1,800 to 3,000 tons per year, while a representative of Véstern
Gpsumestimated a narket fromthe S. George area for such uses of between
10 and 20,000 tons per year. Id. at 9. Prices of gypsumfor such uses
ranged from$130 to $140 per ton. |d.

According to the 1994 Mneral Report, WIIsie wuld have a difficult
tine initially marketing 50,000 tons of agricultural grade gypsum per year,
given the lack of his "ability to produce sal e contracts or letters of
intent to purchase this type of material." 1d. at 9. However, it
estimated that, if WIlsie nmarketed "gypsumin a conbi nati on of both the
bul k agricultural and cenent narkets, the stated | evel of 50,000 tons of
gypsumcoul d be sold per year." Id. It concluded that there was an
additional ready narket for specification agricultural grade and filler
grade gypsumand that it was "reasonabl e to assune that the stated | evel of
production (35,000 tons per year) could be narketed.” 1d. Fnally, it
estinmated the food grade gypsumnarket in the S. George area at between
1,800 and 20,000 tons annual Iy, concluding that, at nost, WIIsie coul d
nar ket 10,000 tons per year of food grade gypsum

The 1994 Mneral Report thus concl uded that 95,000 tons (50,000 tons
for bulk agricultural and cenent narkets, 35,000 tons for specification
agricultural grade and filler grade narkets, and 10,000 tons for food grade
narkets) coul d be marketed annual 'y, not the 135,000 as projected in the
patent application. It included an economc eval uation of equi pnent,
capital and operating costs to mine 95,000 tons annual ly, utilizing the
operational specifics provided by WIIsie in his patent submssions. That
eval uation showed that bul k agricultural product woul d be produced at a
snmal | loss, but that a significant profit woul d be enjoyed from"the
production of the renaining products.” Id. at 18.
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The 1994 Mneral Report concl uded:

The projected | evel of production stated in the mneral
patent application is 135,000 tons of gypsumper year. A this
rate, gypsumnining could continue for approxi nately 240 years.
At the annual rate of production for which there is a
denonst rat ed nmarket, 95,000 tons per year, mining on the clains
coul d continue for sone 340 years.

The main pit area devel oped by mining in 1984 is | ocat ed
wthinthe SI/2 of the GQWNo. 12 and the NI/2 of the C&WNb.
16 mning clains. If mning were to be conducted on these 40
acres in the same nmanner as that described above for the entire
bl ock, approxi mately 9,917,250 tons of gypsumcoul d be
produced. At a production rate of 95,000 tons per year, this
vol une represents sone 104 years worth of reserves.

G/psumw thin the remai ning 90 acres under application
for patent are wthout current or prospective value wthin the
foreseeabl e future. This gypsumis wthout val ue as a person
of ordinary prudence woul d not be justified in expendi ng | abor
and neans wth a reasonabl e anti ci pati on of devel oping a
val uabl e mne. As such, the discovery of a val uabl e mneral
has not been nade on the G&VNos. 1 and 15 mining clains. In
addi tion, valuable mnerals do not exist wthin the NI/ 2 of the
CGAWNb. 12 mining claimand the SI/2 of the G&WVNb. 16 mini ng
claim

1d. at 29.

The 1994 Mneral Report stated that a val uable mne coul d be
devel oped on the 40-acre parcel but recormended that the G&WNo. 1 and G&W
No. 15 mining clains be contested for |ack of discovery of a val uabl e
mneral deposit, and that the NI/ 2 of the G&NVNo. 12 and the SI/2 of the
C8WNb. 16 shoul d al so be contested as nonmineral in character. 1d. at 1.

n the basis of the 1994 Mneral Report, BLMissued a cont est
conplaint to Wllsie on My 3, 1994, charging | ack of discovery of a
val uabl e mneral deposit on the G&NVNo. 1 claim described as the
SI/ 2SE1/ 4SEl/ 4 sec. 4, and the G&WNb. 15 claim described as the
NEL/ ASWN/ 49N/ 4, S1/2SW/49M/4 sec. 3, T. 41 N, R 14 W, Gla and Salt
Rver Meridian. It also charged that |ands in section 3 |ocated as the G&W
No. 12 (NL/2NEL/ 4SW/ 4) and the GBWNo. 16 (SI/ 2SEL 4SW/ 4) were nonm ner al
in character. The conplaint also noted that a 20-acre portion of the C&W
No. 12 claim described as the SI/2NEL/ 4SAW/ 4 sec. 3, and a 20-acre portion
of the G&WNo. 16, described as the NI/ 2SEL/ 49/ 4 sec. 3, had "been cl ear
listed for patent.” (Gonplaint at 1.) WIlsie filed a tinely answer
denyi ng those charges, and BLMforwarded t he conpl ai nt and answer to the
Hearings Dvision, (fice of Hearings and Appeals, Salt Lake dty, Wah.

Inaletter to counsel for BLM dated Novenber 4, 1995, counsel for
Wl Isie requested that BLMreconsider its 1994 Mneral Report on the basis

152 | BLA 247

WA Ver si on



| BLA 96- 355

of an analysis of sections K ("Mneral Production and Marketing") and L
("Economc Eval uation") of the 1994 Mneral Report, dated Cctober 21, 1994,
and prepared by George F. Leaming, Ph.D, of the Wstern Economc Anal ysis
Genter, Marana, Arizona. In that anal ysis, Leaming charged that BLMerred
inits market anal ysis because its |isted uses of gypsumin the Uhited
Sates in 1987 conprised only 19 percent of the total consunption of gypsum
inthe Lhited Sates during that year, and that BLM"conpl etel y i gnore[ d]
the other 81 percent of the market for gypsum"” (Exh. G18, Attachnent 1
at 1.) Leaming took issue wth the statenent in the 1994 Mneral Report
that there appeared to be a market for only 95,000 tons of gypsum produced
fromthe area in question. He stated that BLMs omssion of over 80
percent of the narket for gypsumwas "particul arly acute, because the use
of gypsumas raw naterial in the manufacture of wal |l board and plaster for
use in the boomng construction narkets of Las \Vegas, Phoeni x and ot her
urban areas of the desert southwest and al ong the Wsatch Front in Wah
represents 80%of the narket for gypsum" 1d. at 2. He concludes: "If
the report's estinmate of 95,000 tons per year for the uses indicated is
correct, then the total nmarket for gypsumproduced in the S. George-
Arizona Srip area is about five tines that nuch, or 475,000 tons per
year." |d. Leaming further conmented that the economc eval uation was
"excessi vel y detail ed and probabl y unnecessary” because, as noted in the
1994 Mneral Report,

anot her producer in the S. George area, who i s using what

woul d be the sanme production technol ogy as a producer on the
WIllsie clains, is currently produci ng gypsumat an operating
cost of $4 per ton * * *. The presence of actual existing data
on production costs at a closely conparabl e mne nake the
preparation of the detailed (and conjectural) anal ysis on pages
10 through 17 [of the 1994 Mneral Report] unnecessary and al so
apparently erroneous since it results in acost figure that is
significantly higher than that which exists in reality.

Id. at 3.

Thereafter, the Arizona Sate fice, BLM agreed to undertake a
further eval uati on and Kershaw prepared a suppl enental Mneral Report,
dat ed Novenber 21, 1995 (1995 Mneral Report), and approved Novenber 30,
1995. (BExh. G18.) Kershaw stated therein that the purpose of the 1995
Mneral Report was to "answer comments received fromDr. George F. Leaming
of Wstern Economc Anal ysis Center through the applicant's attorney, M.
Jerry L. Haggard, to anal yze additional gypsumnarkets as requested by M.
Haggard, and as discussed in Véstern Economc Anal ysis Genter's subm ssi on
*xx " (BExh. G18 at 1.) 3/

3/ Inaletter tothe Arizona Sate DOrector, BLM dated Dec. 16, 1994,
Haggard requested that BLMs suppl enental mineral report "include an
economc anal ysis of all narkets in which the gypsumfromthe mning clai ns
inthe patent application can be narketed." (EBExh. G2.)
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In the 1995 Mneral Report, Kershawinvestigated three additional

narkets for gypsum wallboard, plaster, and Arizona agricultural narkets.

He found that WIIsie had a reasonabl e prospect of entering the wal | board
narket, but that there was "no |ikelihood of entering the Arizona
agricultural nmarket." (Exh. G18 at 17.) He also found "no evidence to
suggest a likelihood of entering the plaster narket." Id. He concluded
that the volune of material contained in the 40-acre parcel identified for
patent in the 1994 Mneral Report woul d be sufficient to support a | evel of
production fromthat acreage of 135,000 tons per year for approxi nately 70
years and that such production coul d reasonably be expected to be absorbed
into existing narkets. (Exh. G18 at 1, 12.)

O February 14, 15, and 23, 1996, Judge WIlett conducted a hearing
on the contest conplaint in Phoenix, Arizona. BLMpresented two w tnesses
in support of its case-in-chief: Kershawand Alvin L. Burch, Goup
Administrator, Mnerals Adjudication Goup, BLMArizona Sate Gfi ce.

Burch is a certified mneral examner and forner mneral s traini ng
coordinator at the BLMNational Training Genter in Phoenix, Arizona. (Tr.
19.) Burch's testinony consisted prinarily of background i nfornation
regarding the duties and responsibilities of mneral examners, the
rational e for charging lack of mneral in character for portions of two
clains in the contest conplaint, the nmarketing of high vol une, |ow unit
val ue mneral s such as gypsum and his understandi ng of the term"excess
reserves," which he testified

isatermthat was coined at one tine that applied to the
portion of a deposit that coul d not be absorbed in the narket.

If it could not be absorbed in the narket, then it has no
val ue and therefore it wasn't expl oitabl e.

So using the termexcess reserves is al nost contradicting
one's self. However, the concept that thereis alimt to the
narket, and the concept that sonetines a deposit is so huge
that it cannot all be reasonably projected to be absorbed in
the nmarket is quite a valid concept.

(Tr. 35.)

Kershaw testified that his role was limted to verifying the field
information in the 1994 Mneral Report (Tr. 95) and that no sanpling, other
than that by Branch, was perforned. Kershaw revi ewed and di scussed t he
sanpl i ng done by Branch. (Tr. 117; Exh. G9 at 18.) The consensus of BLM
opi nion was that the 1994 Mneral Report was adequate. (Tr. 97.) He
stated that 40 acres (G&WNb. 12, S1/2, G&WNo. 16, NI/ 2) were recommended
for patent, but that patent had not issued. (Tr. 108.) 4/

4/ However, WIlsie noted in his answer on appeal at page 8 that on Apr.
15, 1996, BLMissued Patent No. 02-96-0014 to himfor that 40 acres.
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Kershaw visited the clains on several occasions to verify sanpl e
poi nts, geol ogy, and survey nonunents. He located a pit of about 15 acres
on the SI/2 of the GQWNo. 12 and the NL/2 of the G&WNb. 16 claim in the
area recormended for patent. (Tr. 133, 134-35.) He said that this parcel
was sel ected for patent because of the pit. (Tr. 284.)

Kershaw testified that Wllsie' s markets woul d have been the "bul k
and bag agricultural grade narkets, filler grade narkets, food and phar-
naceutical grade narkets,” all of which existed in 1984. (Tr. 152; BExh. G
9at 1, 9.) Kershawthought that WIIsie, having sold to the portland
cenent narket in 1984, could again enter that narket. (Tr. 162.)

Kershaw al so testified that BLMexamned operational costs, including
capital outlay, labor, processing, and transportation. (Tr. 171.) He
repeated the 1994 Mneral Report conclusions dividing the clains into
invalid and valid discovery areas. (Tr. 177, BExh. G9, at 1, 29-30.)

Kershaw stated that in preparation for his 1995 Mneral Report he
contact ed gypsum producers, suppliers, and nanufacturers of gypsum products
in Glifornia, Nevada, Wah, ol orado, New Mexico, and Arizona, anong
others, to determne the geographi c extent of the narkets and the anounts
of gypsumthat coul d reasonably be absorbed into those narkets. Hs
findings, after his market analysis, were as fol |l ons:

The wal | board narket, other than one plant near Las
\Vegas, is vertically integrated wth no probability of entry.

There is a likelihood of successful entry into the
val | board narket in Apex (Las Vegas), Nevada at an esti nated
40, 000 tons per year.

The cost of transportation prohibits entry into the
Arizona agricultural narket.

There is no evidence to suggest that the WIIsie deposit
neets the color requirenents for entry into the plaster narket.

The 40 acres recommended for patent contains 9,917, 250
tons of gypsum At 135,000 tons per year, the 40 acres
recommended for patent woul d sustai n production for
approxi mately 70 years.

1d. at 14.

In his concl usions, Kershaw confirned the economc analysis in the
1994 Mneral Report. Hs additional research indicated that WIlsie had a
reasonabl e prospect of entering the wal | board narket, but no |ikelihood of
entering the Arizona agricultural narket or the plaster narkets. (Exh. G
18 at 17.) Kershaw recommended that "patent be issued on the 40 acre
parcel identified in the [1994 Mneral Report]" and that contests be
initiated on the remai ning portions of the clains as nonmneral in
character. 1d. at 2
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Kershaw testified, wth reference to a "preprint” of the Bureau of
Mnes Mneral s Yearbook for 1987 (Exh. G19), that the wal | board narket
represent ed approxi nately 80 percent of the narket and that the renaining
narkets eval uated in the 1994 Mneral Report represented approxi nately 20
percent. (Tr. 180.) He affirned that there were no sal es invai ces,
contracts, letters of agreenent, or other docunents, that woul d support a
conclusion that WIlsie could reach a production rate of 135,000 tons of
gypsumper year. (Tr. 185-86.) Kershaw characterized BLMs recommendat i on
for patent of 40 acres as "generous,” in viewof the "lack of any
indication that production wll occur or lack of indication that any
production is currently occurring * * *." (Tr. 195.)

n cross-exam nati on, Kershaw acknow edged that he had never
perforned a validity examnati on on a gypsummning cla m(Tr. 210), and
that he had no first-hand know edge of how t horoughl y Branch revi ened t he
available literature. (Tr. 213.)

Ker shaw cal cul ated that there are 32 mllion tons of gypsumon the
total claimarea of 130 acres. (Tr. 369; Exh. G9 at 29.) He accepted
WIIsie s proposal to nmine 135,000 tons per year as reasonable. (Tr. 339.)
Ker shaw expl ai ned that his designation of portions of the clains as
nonmneral in character derived fromhis opinion that the mnerals in those
portions of the clains could not be reasonably nmarketed. (Tr. 285, Exh. G
9 at. 1.) He offered his opinion that the GB&VNos. 1 and 15 cl ai ns were
inval i d because the nmarket could not absorb the quantity of material on
those clains. (Tr. 286.) He also stated, however, that he did not apply
the so-call ed "excess reserves" test in his anplification of the 1994
Mneral Report. (Tr. 367, 373.) Rather, he stated that the gypsumon the
clains he recommended for contest did not neet the narketability test.
(Tr. 368, 374.)

At the concl usion of the presentation of BLMs case-in-chief, WIllsie
noved to dismss the conplaint, alleging failure to present a prina facie
case. (Tr. 385-86.) Judge WIlett took the notion under advi senent and
set a schedule for the filing of briefs arguing the notion. (Tr. 389-91.)

WIIsie then presented his case, based on his own testinony and that of
two other wtnesses: GCarol Ann Trissell Sull, an admnistrative assi stant
in counsel's law office, and Gordon T. Austin, a mneral s consul tant and
forner enpl oyee of the Bureau of Mnes, US Departnent of the Interior.

h March 29, 1996, Judge WIlett issued an order granting Wllsie's
notion and dismssing the contest. She concluded that no prina facie case
had been presented of the | ack of discovery of a val uabl e mineral deposit
on the G8&WNos. 1 and 15 or of the nonmneral character of the NL/2 of the
CGAWNb. 12 and the SI/2 of the GB&WVNo. 16, as charged in the contest
conplaint. BLMfiled a tinely appeal .

Judge WIllett's Oder

In her order concluding that BLMhad failed to present a prina facie
case, Judge Wl lett rejected BLMs argunent that |ack of production from
the clains was sufficient to establish a prinma facie case of invalidity.
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She found the testinony of the Governnent's wtnesses insufficient to
establish a prina facie case for tw reasons. Hrst, she ruled, relying on
Rodgers v. Wdtt, 726 F.2d 1376, 1380 (9th dr. 1984), that neither
Governnent wtness was an expert in or had training in the narketing,
mning, or processing of gypsum and, for that reason, their testinony
could not serve as the basis for a prima facie case. Second, she found the
Governnent' s testinony defective because Kershaw was not the "sol e

partici pant” in the preparation of the 1994 Mneral Report. She hel d:

"The technical portion of the report which conbi nes wth the narketing
studi es done by M. Kershaw was done by a third party mneral examner,

now deceased. This factor al so prevents affording prina facie wei ght to
the wtness's testinony whi ch enconpasses the 1994 report as a basis for
finding lack of discovery.” (Qder at 3.)

A though Judge WIlett stated that "[n]ornal |y, having nade t he above
findings, examnation of other issues would not be required,” she proceeded
to di scuss other reasons why she believed the Governnent failed to present
aprima facie case. (Qder at 3.) She found confusing the Gvernnent's
argunents that a lack of narket for the additional quantity of naterial in
the contested portions of the G&WNb. 12 and 16 cl ai ns supported a findi ng
of nonmneral in character. She accepted WIlsie' s argunent that the only
evi dence that woul d support a nonmineral in character finding woul d be
evi dence show ng that the gypsumdeposit was not present on any 10-acre
tract of the contested acreage in the G&QVNb. 12 or 16 clains or that the
deposit on the contested acreage on those clai ns was significantly
different inits occurrence so as to nake it economcally unfeasible to
mne, neither of which she found to have been shown by the Governnent's
evi dence.

She stated that "[i]t is manifest that the governnent's challenge is
against claimng too nuch land for mning clains,” and that this was
"[s]onmething that Baker [Lhited Sates v. Baker, 613 F.2d 224 (9th Q.
1980)] said cannot be done.” (Qder at 5.) She held that this Board' s
decision in Lhited Sates v. heida Perlite Gorp., 57 IBLA 167, 88 |.D 772
(1981), which had expl ai ned the Baker decision and the term"excess
reserves,” did not apply to the present case because "the mineral bodi es
evi denced by the contested clains inthis action do not as in Perlite
constitute i nponderabl e reserves exceeding[,] even defying[,] the concept
of narketability." (Qder at 5.) She stated: "The term' superabundant'
is the key to that decision.” 1d.

Judge Wllett found fault wth the Governnent' s narket anal ysis
because Kershaw sought infornation regarding the narketability of gypsum
"fromsources wth whomthe Gontestee ultimately woul d be in conpetition
and who therefore have reasons to provide infornmati on sel ectively." (Qder
at 6.) She found the persuasiveness of such data to be lacking. FHnally,
she stated that the Governnent had "subjectively assigned a flat 135, 000
tons per year share of the regional narket" to Wllsie and that it was
“"this allocation or limtation that runs up agai nst the express prohibition
in Baker and constitutes in practice, regardl ess of the nane assigned it,
the "too much’ rule.” (Qder at 6.) According to Judge WIlett, "the
concl usi ons reached as to narket absorption/ narket share by the process
engaged in was [sic] arbitrary.” 1d.
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Argunents and D scussi on

[1] BLMs first argunent is that it was reversible error for Judge
Wllett to take WIlsie' s notion to dismss under advi senent at the
hearing. In Angeline Galbraith, 134 IBLA 75, 107 (1995), we stated that "a
contestee cannot fairly be forced to deci de whether to present his or her
own evidence or rely on the failure of the Gvernnent to present a prina
facie case in the absence of a ruling by the judge on the notion to dis-
mss." V& noted further that only "after [a ruling on a notion to di smss]
has been entered can a contestee be fairly forced to choose between
presenting additional evidence or standing on the notion * * *." See
Lhited Sates v. Mller, 138 | BLA 246, 269 (1997).

As correctly pointed out by Wllsie, the rule established in
@Gl braith was intended as a protection for contestees. As such, BLMnay
not seek to benefit by it. WIIsie has not asserted any prejudi ce by Judge
Wllett's action. In fact, he asserts that he was not conpel |l ed to present
his evidence, but, instead, did so voluntarily after the parties had set a
briefing schedule on the notion to dismss. (Tr. 391.) Accordingly,
although it was error for Judge Wllett to take the notion to di smss under
advisenent, it is not an error that nay be asserted by BLM

BLMargues that a consequence of WIIsie' s determnation to present
his case is that his evidence nay be used i n establishing the Governnent's
prinma facie case. The lawis otherw se. The Board has noted on nunerous
occasions that, even if the Gvernnent has failed to present a prina facie
case, evidence tendered by a contestee nay be considered, not for the
purpose of curing any of the deficiencies in the Governnent's prina facie
case, but for the purpose of determning whether or not this evidence, when
considered in the context of all of the other evidence of record,
affirmatively established that the claaimis invalid See, e.g., Lhited
Sates v. Mller, supra at 269-71; Lhited Sates v. Knobl ock, 131 | BLA 48,
82, 101 1.D 123, 141 (1994); see also Lhited Sates v. (ppernan, 111 IBLA
152, 153 (1989). As we stated in Mller at 271:

Thisis acritical distinction. Thus, we noted i n Pool
t hat :

[T]he nere fact that the contestee el ects to
proceed wth the presentation of his case does not
nean that he therefore nust preponderate on the
issues raised in the contest. The requirenent of
preponderation only arises as to issues for which
the Governnent has presented a prina faci e case.
Wiere there is no prina facie case, there can be no
i ssue on which a claimant nust preponderate. The
only risk that the clainant runs is the risk that
the evidence as a whole w il prove that an el enent
of discovery is not present.

[Lhited Sates v. Pool, 78 I BLA 215, 220 (1984)] at 220. See
also Lhited Sates v. Qoperman, 111 IBLA 152, 153 (1989),
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("[1]f the contestee goes forward after the Governnent rests
its case, any testinony presented by the contestee which is
adverse to its interests may be utilized by the Administrative
Law Judge for purposes of naki ng a decision. However, such
testi nony can never be the basis for a finding that the
Governnent did not establish a prina facie case.™)

Thus, the risk to a contestee in proceeding after a notion to di smss
is taken under advisenent is not that the evidence presented nay be used to
establish the Gvernnent's prina facie case, but that the evidence taken as
awole wll establish the invalidity of the claim n the other hand, the
contestee nay w sh to proceed because the evi dence may establish the
validity of the clam

In this case, Judge WIlett concluded that the Gvernnent failed to
establish a prina facie case, and granted the notion to dismss. Vé wll
examne that conclusion in light of the Governnent's evi dence.

[2] BLMargues that Judge WIllett's order shoul d be reversed because
a prinma faci e case can be established on the basis of evidence of |ack of
production. BLMconpl ains that under Judge Wl lett's analysis "all that a
claimant need do is apparently have sone devel opnent work and production at
sone point inthe past. The Lhited Sates is then precluded fromusing any
subsequent period of nonproduction, no natter howlong, as grounds to
establish a prina facie case. This is not the state of the law"
(Satenent of Reasons (SOR at 38-39.)

There is no question that the Governnent nmay establish a prina facie
case of |ack of discovery of a valuable mneral by show ng | ack of
production. In Lhited Sates v. Hess, 46 IBLA 1, 7 (1980), the Board
stat ed:

Fnally, we turn to the question whether the absence of
devel opnent, over a consi derabl e period of tine, nay serve to
establish a prina facie case of invalidity. Ve are fully
cogni zant of the thesis that production is not a precondition
of establishing a discovery of a valuable mneral deposit. But
it istoo late to gainsay the proposition that the failure to
produce gives rise to a presunption of invalidity. See United
Sates v. Zneifel, 508 F.2d at 1156, n.5 (10th dr. 1975). The
guestion which is presented is whether this presunption rises
tothe level of a prina facie case. V¢ believe that this
guestion nust be answered in the affirnative.

Ve further stated in Hess, however, that while proof of the fact of
nondevel opnent nay establish a prinma facie case,

such a prina facie case is the weakest that the Governnent can
establish. The assertion by a mning clai nant of a reasonabl e
justification for nondevel opnent woul d defeat the presunption
that arises therefrom and thus effectively rebut the
Governnent' s case, resting solely on such a presunption, and
require the dismssal of the contest.

Id. at 8.
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The question of whether a prinma facie case arises in such
ci rcunst ances depends on what evi dence i s produced by the Gover nnent
regardi ng nonproduction. In this case, Kershawtestified that, during the
peri od 1984-85, 10,000 to 20,000 tons of gypsumwere produced fromthe
clains for the Galifornia cenent narket. The 1994 Mneral Report indicates
that title tothe clains was in dispute fromApril 1985 until Decenber
1987, at which tine "WIIsie was determned to be the sol e owner of the
mning clains.”" (Exh. G9 at 2-3.) WIllIsie filed the patent application
in 1988. In addition, evidence presented by the Governnent showed t hat
high qual ity gypsumwas present on all the clains and that gypsumof such
guality was narketabl e at the tine of wlderness designation of the | ands
and at the tine of the hearing. Judge WIlett correctly concl uded t hat
such evidence failed to establish a prina facie case of |ack of di scovery
based on nonproduction. 5/

[3] BLMcontends that the testinony of Kershaw was sufficient to
establish a prina facie case of |ack of discovery of a val uabl e mneral
deposit. BLMargues that Judge WIlett erroneously ruled that no prina
faci e case was establ i shed because the Governnent' s w tnesses were not
experts, through training or experience in the narketing, mning, or
processing of gypsum citing Rodgers v. Vétt, supra. BLMasserts that its
mneral examners are, by necessity, generalists. Kershaw it asserts, is
acertified mneral examner, as well as a certified revi ew mneral
exaniner. It clains that he testified as to his expertise in narketability
of mneral commodities and economc anal ysis of mining, processing, and
transportation estination.

The court in Rodgers, supra at 1380, stated that "this court has nade
clear that the testifying mneral examner nust be an expert as to the
narketability or value of the particular mneral."” The two cases cited by
the court as supporting that proposition are Verrue v. Lhited Sates, 457
F.2d 1202, 1204 (9th dr. 1972), and Charl eston Sone Products . V.
Andrus, 553 F.2d 1209, 1213-14 (9th dr. 1977), rev'd on other grounds, 436
US 604 (1978). Both of those cases i nvol ved nini ng clai ns |ocated for
sand and gravel in the Las Vegas area. |n each case, the court concl uded
that the decision of the Secretary was not supported by substanti al
evi dence, and in each case the court found the testinony of the
Governnent' s Wt nesses concerning narketability to be deficient because of
their |ack of personal know edge of the narket for sand and gravel during
the critical tine period. Neither decision inposed a requirenent that the
Governnent' s W tnesses be "experts” in the narketing of sand and gravel .

Li kew se, the quoted | anguage fromRodgers nust be read in |ight of
other language in the court's opinion. Examnation of the facts in
Rodgers, which invol ved the location of mning clains for sunstones, shows
that one Governnent w tness "had no expertise in narketing and had never

5/ Bven assuming we were to find that a prina facie case of |ack of

di scovery had been established by | ack of production, such a case woul d
have been easily overcone by Wllsie's testinony, set forth infra,

establ i shing a reasonabl e justification for failing to produce gypsumfrom
the clains after 1985.
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bef ore conducted a narketing survey,” while the testinony of the other "
simlarly deficient." 726 F.2d at 1380-81. Qearly, that is not the
situation in the present case.

was

Kershaw, a geol ogi st by education, attended a 4-nonth trai ni ng course
at the BLMTrai ning Center in Phoeni x, which included a significant
mneral s programand a 6-week mning claimvalidity examnation procedures
course. (Bxh. G6; Tr. 71-72.) He received additional training in cost
estination and economc analysis. (Tr. 73.) He had previously conducted a
mneral examnation and had assisted in others. (Tr. 74-75.) Wiile he had
never conducted a mneral examnation of a gypsumclaim he did review "the
pl an of operations that authorized the Georgi a-Pacific wal | board pl ant at
Apex, Nevada, while [he] was stationed in Las Vegas." (Tr. 211.)

Kershaw s education, training, and experience were sufficient to allowhim
to offer an expert opinion on the narketability of gypsumfromthe clains
i n question.

[4] Judge WIlett also ruled that, even assuming the requisite
experience wth gypsum Kershaw s testinony was deficient because, as the
author of the 1994 Mneral Report, he

was not the sole participant in report preparation. The

techni cal portion of the report which conbines wth the

nar keting studi es done by M. Kershaw was done by a third party
mneral examner, now deceased. This factor al so prevents
affording prina facie weight to the wtness's testinony which
enconpasses the 1994 mneral report as a basis for finding | ack
of discovery.

(Oder at 3.)

Branch, the author of the draft mneral report, died prior to
finalization. Kershawtook over the task of finalizing the report. He
verified and eval uated Branch's work and prepared a narket study. In
consi dering the issue, Judge Wllett did not engage in any anal ysis of
Kershaw s work on the report or point out any error in that work. She
nerel y concl uded that because Kershaw was not the "sole participant” in
preparing the report that his testinony al one could not establish a prima
facie case. Wiile there could be a situation where failure of the
Governnent to offer the testinony of all persons involved in a mneral
exam nation woul d jeopardize its prinma facie case, thisis not it. Kershaw
was conpetent to provide testinony regarding the findings and concl usi ons
incorporated in the 1994 Mneral Report and his testinony reveal ed a
know edge of gypsumuses, val uation, and narketing. Mreover, no issue was
rai sed regarding the mneral sanpling or other work conducted sol ely by
Branch.

Ve hold that it was error for Judge Wl lett to conclude that the
Governnent could not establish a prima faci e case of |ack of discovery of a
val uabl e mneral deposit in this case because only Kershawtestified
regarding the preparation of the 1994 Mneral Report.

BLMal so all eges error in Judge WIlett's characterization that the
Governnent' s nonmneral in character charge anounted to a chal | enge t hat
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WIIsie was claiming too nuch land in the G&QWNbs. 12 and 16 mini ng cl ai ns,
whi ch she hel d was prohi bited by the Baker case. Judge Wl lett failed to
understand BLM's argunent regarding its charge of nonmneral in character
and her reliance on Baker is mspl aced.

[5] Judge Stuebing, in his decisionin Lhites Sates v. nheida
Perlite, supra, provided the history of the Departnent’s use of the concept
of "excess reserves" and undertook a conprehensive anal ysis of the Baker
deci sion and a decision of the sane court handed down only 5 nonths |ater,
MGl | v. Andrus, 628 F.2d 1185 (1980), cert. denied, 450 US 996 (1981).
H's decision highlighted the msperceptions of the Baker court:

Were a singl e clai nant or association of clainants
locates multiple clains for far nore mneral than the narket
can absorb the test of the validity of each claimis precisely
the sane [as where mul tiple clainants have | ocated multiple
clains]. * * * Assuming that the single |ocator does have, at
present, a profitable narket for a limted anount of naterial
whi ch can easily be supplied fromone claim the question of
the val ue of the deposits of the sane mneral on the rest of
the clains necessarily arises. Wsually, the clainant asserts
that the additional clains are needed as a reserve supply in
order to continue his operation when the supply on the first
claimis exhausted or severely depleted. This Board has
recogni zed repeatedly the right of a mning clainant to | ocate
clai ns containing val uabl e deposits of mneral and to hol d
them wthout devel opnent, as "reasonabl e reserves." See,
e.g., Lhited Sates v. Bunkowski, 5 IBLA 102, 79 1.D 43
(1972); Lhited Sates v. Harenberg, 9 IBLA 77, 80 (1973).

* * * * * * *

But where a clainant has | ocated mul tiple clains
enbraci ng deposits of mneral so vast that the limted narket
for that mneral, reasonably projected for growh, could not be
expected to absorb it over the course of hundreds or even
t housands of years, we have hel d that such an appropriation of
public | and cannot be justified under the mning | ans as
necessary "reasonabl e reserves.” Instead we have characterized
such locations as "excess reserves,” a termwhich the Nnth
drcuit has disdained in favor of its own descriptive phrase
"the too much test"” (always italicized by the [Baker] Gourt).
The reserves are in excess of the ability of the narket to
absorb themand, correspondingly, in excess of the clainmant's
need of themfor any legitimate purpose under the mining | aw

57 IBLAat 181-83, 88 |.D at 780-81 (footnote omtted).

Hstorically, the Departnent's concern for the | ocation of clains for
excess reserves has been

geologically limted to those types of mneral s which occur in
such abundance that only a snall portion of the known deposits
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can be absorbed by the narket at a profit. Mnerals for which
there is virtually unlimted demand, such as precious netal s,
and which can be extracted and sold at a profit, of course
woul d not be the subject of such concern.

57 IBLAat 193, 88 |1.D at 786.
In the Baker case, the court stated at 613 F. 2d at 229:

The too nuch rule is, inour view a wholly unreliable subjec-
tive analysis, resting too nuch in the eye of the
admni strative behol der.

The |1 BLA exceeded its discretionary and statutory powers
when it adopted its too much or excess reserves rule. A though
ongress nmay see fit to deal wth the issue, it has never done
so. The IBLA decision amounts to a | egislative enact nent by an
executive tribunal. The | BLA possesses no such authority under
our systemof separation of powers.

Judge S uebi ng responded by expl ai ning that the concept of "excess
reserves" was not an invention of the Board of Land Appeal s:

[A reference to "excess reserves" does not describe a newrule
of lawinvented by this Departnent, or a super inposition of a
newtest of aclaams validity onthe existing lamw It is
nothing nore or |ess than a descriptive phrase applicable to a
particul ar set of circunstances. It describes the | ocation of
clains for far nore land and mneral than reason and prudence
woul d al | ow because there is such a superabundance of the
naterial that the market sinply cannot accept all of it at a
profit. Therefore, sone of the deposits nust be regarded as
not val uabl e in an economc sense. This concern for excess
reserves is rooted in the basic statute, 30 US C ' 22 (1976),
and controll ed by the "prudent nman" test of discovery as

conpl enented by the requirenent that the economc val ue of the
deposit be neasured by a determinati on of whether it is
presently narketable at a profit. Llhited Sates v. (ol enan,
[390 US 599 (1968)]. In the naking of this determnation, it
is appropriate to consider the quantity of the clai nant's ot her
hol dings of this sane mneral, and the limtations of the
narket, and the clainant's share of that narket. dear G avel
Enterprises v. Keil, [505 F.2d 180 (Sth dr. 1974), cert.
denied, 421 US 930 (1975)]. It is also appropriate to

consi der the nagni tude and sources of other supplies of that
mneral to the sane narket. Mlluzzo v. Mrton, [534 F. 2d 860
(9%th dr. 1976)].

The authority of the Departnent of the Interior to nake
such determnations has been reiterated frequently. See, e.g.,
Ideal Basic Industries v. Mrton, [542 F.2d 1364 (9th dr.
1976)] at 1367.

57 IBLAat 195, 88 1.0 at 787-88.
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In MGall v. Andrus, supra, the court affirnmed this Board' s decision
inlhited Sates v. MGill, 7 1BLA21, 79 |1.D 457 (1972), that portions of
various mning clains located for sand and gravel were invalid because
those | ands were nonmineral in character. Judge S uebi ng expl ai ned t hat
the MGl | court recognized that the Departnent had granted MGal | patents
to public lands contai ning a 100-year reserve supply of sand and gravel;
that MGl | offered no evidence of a narket for nore naterial; that wthout
an expanded narket it was not economcal ly feasible to produce additional
nmaterial fromthe contested tracts; and that consequently the material on
those contested tracts was wthout value as mneral. Uhited Sates v.
Qheida Perlite Gorp., 57 IBLAat 206, 88 |I.D at 794. Judge S uebi ng t hen
referenced the MGl | court's explanation of the proper test for
determining whether land is mneral in character. That court, quoting from
Danond Goal and Goke . v. Lhited Sates, 233 US 236, 239-40 (1914)(a
case concerni ng whet her [and clal ned as a honestead was mineral |and not
subj ect to honestead clains) stated that the test was whether "the known
conditions at the tine of [the patent] proceedings were plainly such as to
engender the belief that the land contai ned mneral deposits of such
qguality and in such quantity as woul d render their extraction profitable
and justify expenditures to that end." 628 F.2d at 1188. 6/

The MGl | court attenpted to distinguish the Baker case, stating
that "[u]nlike Baker, here the character of the | and cla ned was cont est ed.
The cl ai ns which were held invalid here were all covered by caliche
nmaterial. The hearing examner noted that it was not economcal |y

6/ The Board discussed the interrel ationship of the terns "excess
reserves” and "mneral in character” in lhited Sates v. WIlianson, 45
| BLA 264, 293-94, 87 |.D 34, 50 (1980), in which we stated:

"Mneral in character and excess reserves can be seen as differing
facets of a single concept. Land is mneral in character when known
condi tions engender the belief that the land contains mneral of such
guantity and quality as to render its extraction profitable and justify
expenditures to that end. lhited Sates v. Myers, 17 1BLA 313 (1974);
Lhited Sates v. MGill, 71BLA21, 79 1.D 457 (1972). The charge that
the lands enbraced by a mning claimare not mneral in character can rai se
two discrete issues. Hrst, it can challenge the validity of the entire
claam As such, it is the normal adjunct to a charge of no discovery.
Aternatively, it can be applied to placer clains which are supported by a
di scovery, wth the effect that the clai mrant nust showthat each 10 acres
of the claimare mnera in character. Id. Thus, to the extent that a
pl acer cl ai menbraces 10-acre subdi vi si ons whi ch do not have the | ocated
mneral present, those portions which are nonmneral wll be declared null
and voi d.

"Questions relating to excess reserves, though they are interrel ated
to a determnation of the mneral character of land, arise in a different
context. The charge of invalidity due to the presence of excess reserves
admts that the mneral, qua mneral, exists wthin additional clains, but
rai ses the contention that because of the quantity of mineral in other
clains owed by a mning claimant, the mneral in certain clains woul d have
no narket and thus is essentially val uel ess.” (Headnote nunbers omtted.)
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feasible to extract the type of naterial on these tracts since there were
| arge deposits of easily renovabl e sand and gravel on the other tracts.”
628 F.2d at 1189.

Judge S uebi ng comment ed:

The [MGlI] Gourt has thus approved a finding by this
Board that clains to lands on which there are mneral deposits
whi ch exceed the ability of the narket to absorb at a profit
are invalid because such |ands are "nonmneral in character,"
but rejected a simlar finding where such deposits were
characterized as "excess reserves."

Lhited Sates v. Oheida Perlite Gorp., 57 IBLAat 204, 88 |1.D at 793.
Thus, Judge Suebi ng poi nted out the fallacious reasoning i ndul ged i n by
the Baker court and the weakness of the MGl court's distinction. He
summar i zed at 208-209, 83 |I.D at 795:

Both terns [excess reserves and nonmneral in character] relate
to the absence of a "val uabl " deposit of mneral. 1In both
Baker and MGl | the clainants had applied for patents, and

pat ents had been approved covering vast anounts of naterial s on
sone of the lands applied for. However, as declared in Barton
v. Mrton, 498 F.2d 288, 292 (9th dr.), cert. denied, 419 US
1021 (1974):

But there are other considerations. A patent
passes ownership of public lands into private
hands. So irrevocable a dimnution of the public
donai n shoul d be attended by substantial assurance
that there wll be a conpensating public gainin
the formof an increased supply of avail able
mneral resources. The requirenent that actual

di scovery of a val uabl e mneral deposit be
denonstrated gives weight to this consideration.

In sum the terns "mneral in character” and "nonm neral
in character" refer to the [ and which is the subject of the
claim while the terns "excess reserves" and "reasonabl e
reserves" refer, in certain circunstances, to the deposit of
mneral which serves as the object of the claam Al of these
expressions relate to whether or not there has been a
qual i fyi ng di scovery of a val uabl e deposit of mneral on that
particul ar claimor portion thereof.

[6] Judge WIlett would apply the MGl | case only where "physi cal
conditions prevent the extraction of an abundant naterial at an
economcal ly feasible level ." (Qder at 5.) There is no such limtation
to the application of MGll. |In fact, by charging that portions of the
C&WNbs. 12 and 16 clains were nonmneral in character, BLMwas proceedi ng
in a manner endorsed by the court.
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In MGl | the Governnent applied the 10-acre rule, which allows for
the elimnation of aliquot 10-acre portions of |ands which are nonm neral
in character fromotherw se valid placer mning clains, to portions of
clai ns because the lands in those portions of the clains contai ned
unnar ket abl e, val uel ess sand and gravel. In this case, the Governnent
| i kew se charged that portions of the G&VNos. 12 and 16 mining clai ns were
nonmneral in character because it believed that the gypsumdeposits in
those portions of the clains were unnarketabl e, the reason being that the
other portions of those clains approved for patent provided "reasonabl e
reserves" sufficient to supply the narket for years to cone. 7/

Far from"disparate and di sconnected,” as characterized by Judge
Wllett in her order at 4, BLMs argunents regarding various lands in the
C&WNbs. 12 and 16 clai ns bei ng nonmneral in character are
straightforward. BLMattenpted to showin the presentation of its case
that certain portions of the G&WNbos. 12 and 16 clai ns were nonmneral in
charact er because the gypsumon those portions of the clains was not
present|ly narketabl e due to the abundant nature of that mneral and the
[imtations on the narket.

Judge Wilett would limt the application of the heida Perlite case.

She stated: "The term' superabundant’ is the key to that decision.”
(Oder at 5.) Presunably, she found that the gypsumon WIlsie' s clains
was not "superabundant,” so that Qheida Perlite was not applicable. This
was error. The question is not "superabundance" per se; the question is
whet her the mineral upon which a clai mant bases the | ocation may be
extracted and narketed profitably. Mreover, to the extent Judge WIlett
nay have determned ot herw se she did so based on the entire hearing record
and not only on the Governnent's case, which she was limted to in
determning whether or not a prina facie case had been established to
support the charges in the conplaint.

It was clear fromthe Governnent’'s case at the hearing that its
charges were based on its belief that the 40-acre tract approved for
pat ent, whi ch enbraced portions of the C&WNbs. 12 and 16 cl ai ns, provided
adequate material to supply the gypsumnarket and contai ned reasonabl e

7/ The parties have devoted considered briefing to the effect of
Solicitor's pinion, M36984, "Excess Reserves hder the Mning Law "
i ssued on Mar. 22, 1996, during the pendency of this proceeding. In that
opi nion, rendered in response to a request for gui dance fromthe BLM
Gilifornia Sate Gfice concerning a deposit of common cinders in Inyo
Qounty, Galifornia, the Solicitor stated at page 1. "[Whether excess
reserves exist is a fundanental elenent in the narketability test and nust
be considered in a mneral report. Excess reserves, by definition, are not
presently narketabl e and, therefore, cannot support a valid mning claim"
BLMasserts that that opinion is binding on this Board. WIIsie
argues vigorously that it is not. Ve need not decide the issue because
that Solicitor's Qpinionis nothing nore that a restatenent of what the | aw
is regardi ng excess reserves. Judge S uebi ng addressed that concept in
heida Perlite. However, we note that the Solicitor's oi nion was neit her
approved by the Secretary nor published in "Decisions of the Lhited Sates
Departnent of the Interior.™
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reserves for Wllsie's operation. The Governnent charged that the

remai ning portions of the two clains approved for patent were nonmneral in
character, arguing that the gypsumon those portions coul d not be extracted
and narketed at a profit. It also charged | ack of discovery of a val uabl e
mneral deposit on the other two clains (G&WNos. 1 and 15), asserting that
the gypsumon those clains could not be extracted and narketed at a profit.

[7] The determination of whether or not the Governnent has present ed
aprima facie case of invalidity inthe contest of a mning cla mis nade
solely on the basis of the evidence introduced in the Gvernnent's case-in-
chief, which includes testinony elicited in cross-examnation. |f, upon
the conpl etion of the Governnent's presentation, the evidence is such that,
were it toremain unrebutted, a finding of invalidity would properly issue,
a prinma faci e case has been presented and the burden devol ves on the
claimant to overcone this show ng by a preponderance of the evi dence.
Lhited Sates v. Knobl ock, supra at 81-82, 101 |I.D at 141, Lhited Sates
v. Springer, 491 F.2d 239, 242 (S9th dr.), cert. denied, 419 US 834
(1974). 1t is accordingly necessary to reviewthe evidence presented by
the Governnent, sone of which we have set forth above.

In the 1994 Mneral Report, BLMstated that the four clains eval uated
inthe report contained, intoto, an estinated 32.5 mllion tons of gypsum
Kershaw testified that the operation eval uated in the 1994 Mneral Report
was the one proposed by WI I sie whi ch woul d produce 135,000 tons of gypsum

per year to be narketed as approxi mately 50,000 tons of bul k agricul tural
grade gypsum 35,000 tons of bagged specification agricultural gypsum and
50, 000 tons of bagged food grade gypsum (Tr. 139, 147, Exh. G8.) FEven

t hough not proposed by WI I sie, Kershaw considered the narket for gypsum
for use by cenent nmanufacturers as an additive in cenent because sal es were
nade to that narket in 1984 and 1985 fromthe clains. (Tr. 161-62; Exh. G
8at 7.) Kershawtestified that at the tine of the wthdrawal of the | and
in question there was not a regional narket for the use of gypsumfor
val | board. (Tr. 156.)

Prior to the hearing, WIIsie did not provide any docunentary
evi dence to support his clained production | evel of 135,000 tons per year.
Therefore, in order to evaluate the |ikelihood of narket entry, Kershaw
| ooked "at other operations in the region and their ability to supply the
narkets in the region and the level they were supplying the narkets.” (Tr.
157.) 8/ In the 1994 Mneral Report, Kershawidentified a narket for

8/ Judge Wl lett found fault wth Kershaw s nethodol ogy stating: "The
governnent' s case nani festly shows that the gypsumindustry treats nuch of
its market infornation |ike state secrets. This does not bode well for
integrity of data obtai ned fromoccasi onal or non-published sources both of
whi ch were used by the individual performng the narket studies. The

per suasi veness of such data is lacking.” (Qder at 6.) Hrst, thereis no
evi dence to support Judge Wl lett's assertion regarding "state secrets.”
Wre that the case, virtually all sources of nmarketing infornation for
gypsum bot h published and unpubl i shed, woul d be subject to the sane
asserted deficiency. Second, we find no error in the nethodol ogy enpl oyed
by BLMin determni ng narket infornation.
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use in cenent in Mctorville, Gaifornia (200,000 tons per year), and in

R verside and Myjave, Galifornia (for unspecified anounts), for
agricultural use in Hanford, Galifornia (250,000 tons per year), and Los
Angeles, Galifornia (for unspecified anounts), and for food and
pharnaceutical use in S. George, Wah (10,000 to 20,000 tons per year).

He determned that narket entry was possible for Wllsie for 95, 000 tons of
gypsumper year: 25,000 tons in the portland cenent narket, 25,000 tons in
the bul k agricultural grade nmarket, 35,000 tons for the bagged agricul tural
and filler grade narket, and 10,000 tons in the food and pharnaceuti cal
nmarket. (Tr. 169.)

In the 1995 Mneral Report, Kershaw anal yzed the narket for gypsum
used for naking wal | board by contacting 11 wal | board manufacturers in 5
different states, in each case asking to speak to soneone who had know edge
of the source of gypsumsupply for their individual plant and inquiring of
that person whether the plant bought gypsumfromoutside sources. (Tr.
223-28; BExh. G18 at 5.) He was told that seven of those plants had their
own quarries and did not purchase gypsumfromoutside sources. Two plants
pur chased t hei r gypsumfrom Mexico, and the source of supply for one ot her
plant was Indian leases. iy 1 of the 11, the Georgia-Pacific plant in
Apex, Nevada, near Las \egas, purchased gypsumfromoutside sources. (Exh.
G18 at 9-11.) Kershaw concl uded that, based on the processing pl ant
projected by Wllsie, WIlsie could enter the wallboard narket by selling
40,000 tons per year of gypsumto the Georgia-Pacific plant. Id. at 12.
He al so concluded in the 1995 Mneral Report that it was unlikely because
of transportation costs that gypsumfromthe clains could conpete in the
Arizona agricultural narket. 1d. at 13. He found no evidence of a narket
for gypsumfromthe clains for use in the plaster narket. 1d. at 14.

He further concluded that the vol une of gypsumcontai ned in the 40
acres recommended for patent, which he estinated to be approxi mately 9.9
mllion tons, was sufficient to support the | evel of production di scussed
inthe 1995 Mneral Report (135,000 tons per year) for approximately 70
years. (Tr. 193.)

n cross-examnation, Kershawtestified that the reconmendation to
patent only 40 of the 130 acres was based on his concl usion that only
135,000 tons per year "coul d be reasonably expected to be absorbed into the
market." (Tr. 268.) Wiile admtting that there existed a narket in excess
of 660,000 tons per year for gypsumin the vicinity of the clains, Kershaw
stated on cross-examnation that WIIsie should be limted to 135, 000 tons
per year because of the information WIIsie submtted to support his patent
application. (Tr. 233, 248.) Neverthel ess, when he was asked whet her the
prudent person test applied to the particular individual involved in a
proceeding (in this case WIlsie) or to a hypothetical prudent person,

Ker shaw responded: "It's an ordinary prudent person, not the specific
individual." (Tr. 249.)

Kershaw further testified that, while the 40 acres recommended for
patent contained 9.9 mllion tons of gypsum they al so contai ned an equal

anount of dol omte, which constituted waste material. He estimated that
waste storage could be limted to one 10-acre parcel of the 40 acres, but
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that the gypsumcoul d be mned fromthat area prior to commenci ng the waste
storage. (Tr. 273-77.) H admtted that such a procedure woul d entail
novi ng sone of the waste material twce. (Tr. 276.)

n cross-examnation WI I sie attacked Kershaw s testinony regardi ng
the market for gypsumfromthe cl ai ns because Kershaw had relied on the
operation proposed by WIlsie and the previ ous operation on the clains in
assessing narketability. As we have stated in relation to the
establ i shnent of a prina facie case on the basis of |ack of production from
amning claam "This rule reflects the principle that, given the varying
econom ¢ conditions present over a period of nmany years, a mining claim
Wl usually be devel oped unless it is not coomercially feasible to do so
profitably. In other words, the best evidence of what a prudent nman woul d
do is what a prudent nan has done.” Lhited Sates v. Knobl ock, supra at
88, 101 1.D at 144. Athough we have rejected BLMs argunent that the
| ack of production fromthe clains in question from1985 to the date of the
hearing itsel f supported a prina facie case of the charge of |ack of
di scovery, we believe it was not unreasonable in the first instance for
Kershaw to have relied in this case on what WI|sie had done on these
clains and what he proposed to do in the future.

V¢ concl ude, based on our review of the testinony of the Gvernnent's
W t nesses and docunentary evi dence produced by it, including Wllsie's
cross-examnation of the wtnesses, that the Gvernnent established a prinma
facie case in support of the charges in the contest conplaint. Judge
Wllett's conclusion to the contrary is based on a misunderstandi ng of the
appl i cabl e | aw and an erroneous application of the facts. Her order is
reversed for that reason.

[8] BLMasserts that Judge WIlett's order shoul d be overturned and
"this natter renanded to the Hearings Dvision for briefing and deci sion on
the nerits of the contest conplaint.” (SCRat 70.) Wiile we have reversed
Judge Wilett's order, we find that it is unnecessary to remand this case
to the Hearings Dvision for a decision on the nerits. Follow ng Judge
Wllett's ruling taking Wllsie's notion to di smss under advi senent,
WI | sie proceeded to present his case. Accordingly, the recordin this
case i s conpl ete.

The Board of Land Appeal s, as the del egate of the Secretary of the
Interior, has the authority to nake deci si ons concerning appeal s rel ati ng
to the use and disposition of the public lands and their resources as fully
and finally as mght the Secretary hinself. 43 CFR ' 4.1. Ve have
previously held that:

This authority includes the power to nake a de novo revi ew of
the entire admnistrative record and to nake findings of fact
based thereon. Wiile we recognize the propriety of deferring
to the Admnistrative Law Judge' s findi ngs where a w t ness'
deneanor affects his credibility, our authority to nake
findings of fact which nay differ fromthe forner's is not
limted by the substantial evidence rule * * *,  "(nh appeal
fromor

152 | BLA 264

WAW Ver si on



| BLA 96- 355

reviewof the initial decision, the agency has all the powers
which it would have in naking the initial decision * * ** 5
USC ' 557 [(1994)]. (Enphasis original).

Lhited Sates v. Dunbar Sone ., 56 IBLA 61, 68 (1981), aff'd, No. 81-
1271 PHX BC (D Ariz. Feb. 27, 1984), aff'd, No. 84-1915 (9th dr. Jan.
24, 1985), cert. denied, 472 US 1028 (1985); see Lhited Sates v. Vdters,
146 | BLA 172, 184 (1998). In accordance wth this authority we wll
undertake a de novo review of the case record to determne if WIIsie has
overcone the Governnent's prina faci e case by a preponderance of the

evi dence.

Wllsie testified that naterials fromthe clains were tested for 4 or
5 years between 1976 and the early 1980's and the tests reveal ed "hi gh
grade" gypsum (Tr. 417-18.) He stated that Southwest Mnerals, "owned
100 percent by Ray Gerawan and nysel f," extracted gypsumfromthe clains in
1984, but ceased operations in 1985 because of financial problens and a
lawsuit. (Tr. 422, 429, 438, 439.) WIlIsie stated that he intended to
conmence a mining operation on the clains in 1988 fol | ow ng settl enent of
the lawsuit in which he was declared the owner of the clains and that he
had a conpany interested in leasing the clains, but that BLM"tal ked ne out
of letting themlease it." (Tr. 440; see Exh. G22; Tr. 441-43.) Wllsie
identified a BLMenpl oyee who, he stated, told himthat BLM"woul d prefer
that | went ahead and got ny patent for it" and that "they woul d expedite
it for us, even." (Tr. 443.)

According to WIlsie, he nade noney selling the gypsumto the cenent
industry. (Tr. 430, 432, 487.) WIIlsie said he investigated the
possibilities of various markets in the 1980's, includi ng bagged gypsum for
agricultural markets and food grade filler. (Tr. 453.) WIlsie stated
that "if the narket is out there, |"'msure going to go after it." (Tr.
490.) He thought that there was a big narket out there but did not knowin
1984- 85 how bi g an operation he wanted. (Tr. 491, 495-96.)

WI | si e was unsuccessful in his attenpts to get a "brightness test”
run on his gypsum(for the plaster narket) and coul d not have broken into
the "Georgi a-Pacific Apex Marrket" for wall board in 1984 because that narket
did not exist till 1987-88. (Tr. 499, 502.)

Wl Isie s principal wtness, Gordon Austin, testified that he has a
geol ogi cal engi neering degree fromMntana Tech and a naster's degree from
George Vdshi ngton Lhiversity in engineering admnistration wth a
specialization in quantitative decision naking. (Tr. 567.) 9/ F om 1986
until January 1996, Austin worked for the US Bureau of Mnes. He started
out as a commodity specialist covering several comodities, genstones, and

9/ WIllsie's only other wtness was Sull, who stated that she was a | egal
admnistrator wth the lawfirmof WIllsie's counsel. (Tr. 392.) She
nerely authenticated and of fered testi nony about the preparation of various
exhibits offered by Wllsie as evidence at the hearing. (Tr. 393-404.)
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abrasive materials. In 1991, he becane a group | eader for certain

commodi ties known as the refractories and abrasives. He al so becane the
quartz crystal commodity specialist and the backup gypsum comodity
specialist. 1n 1994, he assuned the position of comnmodities specialist for
gypsum (Tr. 568; BExh. G25.) Prior to commencing work wth the Bureau of
M nes, he worked from1985 to 1986 wth M d- Aneri can Devel opnent
Qorporation devel oping a plan for production of gypsumfroma deposit in

U ah, which included conducting extensive narket studies. (Tr. 569-73.)

Austin commenced his testinony concerning narketability of gypsum
fromthe clains wth reference to a copy of pages 10-17 of the 1994 M neral
Report, which he had annotated. (BExh. G26.) Those pages of the 1994
Mneral Report contain the Governnent's economic eval uati on and operating
costs based on the mning and processing scenario presented in the patent
application. (Tr. 578-79, 657.) (ne of the itens considered in the
economc eval uation is the equi pnent necessary to extract and process

gypsum

Based on his experience, it was Austin's opinion that BLMs total
cost of the processing equi pnent of $988, 300 for WIlsie' s proposed
operation was high. He estimated such costs at $335,500. (Tr. 586; see
Exh. G26; Tr. 579-85.) He also testified that BLMs construction cost
estimate of $48 per square foot for a 6, 000-square-foot building for the
site was much greater than his sources projected. "I checked wth a coupl e
of contractors who currently construct this kind of building. They tell ne
that they can construct a building of this size, Butler building-type
construction, netal, tall enough to handl e the equi pnent, over 10-inch
reinforced concrete floor, for a cost of about $10 a square foot, naxi num"

(Tr. 586-87.) Austin also found fault wth BLMnai nt enance costs of
$112,500 per year for mning and prinary crushing equi pnent. He stated
that BLMcited two sources for such costs, both involving use costs for
mning and construction equi pnent in the Lhited Sates, but that the "bul k
of the mning and construction equipnment inthe US is used in very hard,
very abrasive environnents.” (Tr. 588.) In contrast, he stated that
gypsumis soft, not abrasive, and that costs woul d be nuch | ower, in the
range of $2,000 per nonth or $24,000 per year. 1d. He did not use cost
estimator sources to cal cul ate costs, as BLMhad done, he testified,
because they are principally directed to the construction and hard rock
mning industries and do not necessarily accurately reflect the cost for
gypsumoperations. (Tr. 679, 707.)

In Austin's opinion, gypsumfromthe clains coul d conpete in the
Mictorville, Galifornia, cenent narket. Wen asked whet her he knew the
selling price for gypsumin that narket, he responded: "I know the actual
sal es prices for each one of the conpanies in that area, and once again,
that's proprietary information and for that reason in ny anal ysis |
accepted the BLMs -- the Bureau of Land Managenent's prices as they
reported in the narket to avoid propriety information.” (Tr. 592.) He
accepted BLMs estinate of $20 per ton as "definitely a realistic price.”
(Tr. 593.) However, while BLMcal cul ated estinated producti on and
transportation costs to access that narket to be $19.33, Austin's figure
was $14.13. (Tr. 592; BExh. G26.) He also testified that the gypsumfrom
Wl lsie' s clains could conpete in cenent narkets in Wah, other narkets in
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Galifornia, and possibly Nevada. (Tr. 593.) He forned that opinion on the
basis "of the availability to the narkets of transportation, the ability to
transport at a reasonabl e cost, and the ability to produce at a reasonabl e
cost." (Tr. 594.)

Austin al so testified concerning the nmarket for bul k agricul tural
gypsumin Hanford, Galifornia. He accepted BLMs estinate of a narket
price of $28 per ton, but he disagreed wth BLMs cost estinate of $28.08
per ton. He calculated cost of production and transportation as $22. 88.
(Tr. 594; BExh. G26.) In his opinion, gypsumfromthe clains coul d conpete
inthat narket, as well as other Galifornia narkets, such as "Cchoa Val | ey,
the Lucerne Valley and the Inperial Valley." (Tr. 595.) He stated: "Al
these narkets are significant." 1d. In addition, he stated that perhaps
60 to 70 percent of the total Lhited Sates agricultural consunption of
gypsumtakes place in five western states: Clifornia, Nevada, Arizona,
New Mexi co, and ol orado, with the bul k of that consunption being in
Arizona, Nevada, and Galifornia. (Tr. 595.)

BLMestimated the selling price for bagged gypsumfor agricul tural
and filler in the Los Angel es area to be $55 per ton, which Austin
considered to be reasonable. (Tr. 596.) However, Austin found the cost of
production and transportation to that narket to be $28.63, "significantly
[ower” than the $39.82 per ton estimated by BLM (Tr. 596; Exh. G 26.)

Regarding the wal | board narket in Las Vegas, Austin testified that
the cost of production and delivery of gypsumto the wal | board narket woul d
be $6.23 per ton ($1.38 per ton for producti on and $4.85 per ton for
transportation at 5 cents a mle for 97 mles). (Tr. 598.) Based on his
know edge of proprietary sale prices in the Las \Vegas area, he testified
that gypsumfromthe clains could conpete in that market. (Tr. 599.) He
al so stated that gypsumfromthe clains coul d be used as a coal dust
suppressant in coal mnes, and he was aware of one mine in Price, UWah,
approximately 290 miles fromthe clains, that had used gypsumin the past
for that purpose. (Tr. 600-601.) He stated that there were 24 coal mnes
around Price, about half of which were south of Price, and, thus, closer to
the clains. (Tr. 601.) He estinated production and transportation costs
of approxi nately $18 per ton for bul k gypsumwhich could sell for $28 per
ton, while costs for bagged gypsumwoul d be close to $25 per ton wth sal es
bei ng about $40 per ton. (Tr. 600-602.)

Based on his experience, Austin provided a picture of the narkets for
gypsumthat woul d have been available to Wllsie in Galifornia, Nevada,
Uah, and Arizona in 1984 and in 1995. He testified that the total denand
for gypsumin the cenent industry wthin the narket fromWIIsie s clains
in 1984 woul d have been a mni numof 328,560 tons and a naxi numof 547, 600
tons, increasing slightly by 1995 to 342,900 tons mni numand 571, 500 t ons
maxi um (Tr. 605-606.) Based on his review of the assay reports in the
case file, the gypsumfromWIIsie s clains would satisfy the quality
requi renents for the cenent industry. (Tr. 606.)

For the wal | board industry, Austin testified that the gypsumfrom
Wllsie' s clains would satisfy the quality standards for that industry
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and that in 1984 narkets for gypsumfromthe clai ns woul d have been
available in Arizona, Nevada, Uah, and Southern Galifornia for

approxi natel y 1,615,400 tons. (Tr. 611-12, 614; Exh. G5 at 5.) 10/ For
1995, he estinated the nmarket at 1,890,000 tons. (Tr. 614.)

In Austin's opinion, there existed an estinated 1, 800, 000-ton nar ket
for gypsumfromWIIsie' s clains in 1984 for agricultural use and
2,220,000-ton narket in 1995. (Tr. 615-16.) Austin stated that rock dust
use in coal mnes in Wah amunted to between 70,000 to 80,000 tons in
1984. 1d. He testified that both |inestone and gypsumare useful for that
pur pose W th gypsumbei ng nost desirable due to its bright white
appearance. (Tr. 617.) He did not have an estinate of the anount of rock
dust used in 1995 "because the anount of rock dust used in the mne is
based on the annual tons of production fromunderground mnes, and | was
not able to find Wah's 1995 production statistics.” 1d. The nost recent
year he could find was 1992 and, for that year, about 121,000 to 122, 000
tons of rock dust were used. (Tr. 618.) However, he did not know how nuch
of that was gypsum Id.

Based on his review of both the 1994 and 1995 Mneral Reports, as
wel | as his presence at the hearing during Kershaw s testinony, Austin
testified that Kershaw did not display a current know edge of the general
narkets for gypsum (Tr. 620.) Specifically, regarding the 1995 M neral
Report, he stated:

[ Kershaw] never revisited or reexamned the narkets. He
accepted the 95,000 tons as identified in the 1994 narket as
bei ng conpl ete and accurate, which it was not.

He then did the anal ysis of the wall board narket. Even
t hough wal | board conpani es contract on an all or nothi ng basi s,
he split the narket. And, furthernore, he limted the anmount
the supplier coul d supply based on production capacity, on
processi ng capaci ty.

The wal | board naterial does not have to be processed.
It's aload and go. And, by the same token, he did not do a
detailed review He did not do an anal ysis of the Wah cenent
narket. He did not do a thorough anal ysis of the Galifornia
cenent nmarket. In fact, he did not do an analysis wthin the
nar ket .

(Tr. 621.)

10/ The total given by Austinin this testinony and on Exhibit G5 at 5
was 2,402,000 tons for the four states. However, he stated that WIllsie
coul d have conpeted in the Galifornia market only in Southern Galifornia.
(Tr. 612.) He estinated that narket to be approxi nately 55 percent of the
total Galifornia narket of 1,748,000 tons. Thus, we have cal cul ated the
Southern Galifornia nmarket as 961,400 tons. Adding the other narkets
(409,000 tons for Arizona, 100,000 tons for Nevada, and 145,000 tons for
Uah) results in atotal nmarket of 1,615,400 tons.
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Mbreover, Austin found fault wth Kershaw s testinony regarding the
handl i ng and storage of overburden on the 40 acres of the clains
recommended for patent. In Austin's opinion, based on his cal cul ations of
t he overburden and nongypsumnaterial s on the clains and taking into
consideration the swell or increase in naterial size due to mning,
nongypsummnmined nmateria woul d cover 26.8 acres to a height of 250 feet and
you woul d not be able to mine anything under it. (Tr. 622-23.) He further
testified that the processing areas, including the |oad out area, parking
spaces, etc. woul d occupy approximately 5 acres. (Tr. 623.) FEven assumng
sone sort of "a staged storage of the non-gypsumnmnaterial on the plant
site, you | ose approximately half of the 40 acres. You |ose 20 acres."
(Tr. 623.)

FHnal |y, when asked what amount of gypsuma prudent nan woul d produce
fromthe clains, Austin responded that a "first phase" operation, neani ng
the "first year, year and-a-half, two years,"” woul d be about 305, 000 tons
per year, while the "second phase" woul d reach additional narkets,

i ncluding the wal | board narket, and expand to around 600, 000 tons per year.
(Tr. 624-26; see Tr. 704-705.)

Austin, who had not visited the claimsite, conceded that
narketability could be limted by "excess reserves.” (Tr. 634, 637.)
However, he did not believe that a visit to the site was necessary to form
an opinion on the avail abl e narkets, to determne production costs, or to
determne the grades of gypsumon the clains. (Tr. 705.) Wth regard to
"excess reserves,” he felt that "excess reserves” would exist only if there
was a true limt to the nmarket. He did feel that reserves could be [imted
by "narket penetrations, assunptions that soneone shares a narket." (Tr.
703.)

Wl lIsie inthis case characterized his projected operation provided
in support of his patent application as an "exanpl €" of what he woul d
propose to do on his clains. He testified at the hearing that he woul d
attenpt to enter any feasible narkets and that he did not intend his
"exanpl €' to be alimtation on his operation. BLM on the other hand,
apparent|y accepted WIlsie's projected operation as a limtation on
narketability. 11/

The testinony of Austin established a nuch | arger narket on the
critical dates for gypsumfromthe clains than that anal yzed by BBM BLM
offered no rebuttal wtnesses to challenge Austin's testinony on narkets.
BLMs cross-examnation of Austin did not undercut the strength of his
testinony, which was grounded in his expertise of gypsumnarkets. Wile
t he

11/ BLMstated that "[t]he basis for the 135,000 ton annual production
level isnot BLM It was (ontestee' s deci sion that di scovery be anal yzed
pursuant to his Decenber 14, 1988 proposal ." (SCRat 21.) However, BLM
also stated that it "did not arbitrarily limt Contestee to the 135,000 ton
annual production level that M. WIIlsie proposed. Rather, the limts
(other than plant capacity) on Gontestee's operation were those set by
appl i cabl e markets.” (SRat 19.)
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concl usions of BLMs 1994 and 1995 Mneral Reports contenpl ated an
operation produci ng, as WIlsie had projected, 135,000 tons per year,

WI | sie' s evidence shows that a prudent nan coul d have produced nore gypsum
in 1984 and 1995 and entered nore narkets than projected by BBM A the
hearing, BLMadmtted a narket for gypsumexisted at the tines in question
for nore than 600, 000 tons per year; however, it insisted that Wllsie
could only enter that market and supply 135,000 tons per year. BLMSs
position was that existing narkets were bei ng adequat el y supplied by

exi sting sour ces.

As we have stated regarding narketability, a showng that nerely
establishes that a given narket is receiving an adequate supply of the
mneral in question to neet the demand is not a sufficient basis for
concl udi ng that supplies fromanother source are not narketable at a
profit. lhited Sates v. Taggart, 53 I BLA 353, 357 (1981); Lhited Sates
v. Gbbs, 13 IBLA 382, 393 (1973); accord, Ml luzzo v. Mrton, 534 F. 2d
860, 863 n.2 (9th dr. 1976). Inthis case, Austin testified that the
nmarket for gypsumfromthese clains was several mllion tons per year in
1984 and 1995, and that over a period of years WIIsie could penetrate that
nar ket by produci ng and sel |ing approxi nat el y 600,000 tons of gypsum per
year fromhis clains.

A though the Georgia-Pacific wall board plant in Apex, Nevada, did not
cone on line until 1988 (Tr. 187), it is reasonable to assune that a
prudent nan woul d have anti ci pated a devel opi ng wal | board narket in 1984
because of the increase in building denands in the regional narkets
available to the clains. Kershawtestified that the annual gypsum purchase
for the Apex, Nevada, plant is 200,000 tons per year. (Tr. 187.) He
limted WIlsie's entry into that narket to 40,000 tons per year because,
conbi ned wth production of 95,000 tons per year for other narkets,
WIIsie s projected production of 135,000 woul d be attai ned. The 135, 000
production total, Kershaw believed, was the naxi numproduction for the
equi prent WI | si e proposed for his operation. (Tr. 188, 228, 230, 233.)
12/ On the other hand, when questioned on cross-examnation regardi ng the
[Tmtations on the equi pnent WIIsie had proposed in his patent application
touse in his operation, Austin testified that "it woul d depend on which
narket you' re selling to, but the equipnent there could easily * * *
[ produce] 500,000 to 600,000 tons wth multiple shifts.” (Tr. 658.)

12/ Wth regard to his limtation of WIIsie to 40, 000-tons- per-year
production for sale to the wal | board narket, Kershaw explained that the

40, 000-t ons- per-year figure "was based on the production |evel of the plant
that [WIIlsie] proposed in his mneral patent application, not the denand
wthin[a 3to 400-mle] radius [fromthe clains]." (Tr. 228.) Kershaw
also limted WIlsie's penetration of the cenent narket to 40,000 tons per
year because "[a]gain, | would have to say [it was] the capacity of the
plant that he proposed and that he supplied no information that he coul d
supply a larger portion of that narket." (Tr. 232.)
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In addition, as recogni zed by BLMin the 1995 Mneral Report, the
site of the clains in question is very favorabl e:

Additionally, the WIIsie deposit is approxi mately 10 mles
closer to those nmarkets than Wstern Gypsum which at 1989
transportation prices, woul d reduce transportation costs to the
Las Vegas and Galifornia narkets by $0.50 per ton. This
reduced transportation cost is an advantage over Véstern Gypsum
that would allow M. WIIsie to successfully enter these

nar ket s.

(Exh. G18 at 16.) As Austin stated in response to a question concer ni ng
the i nportance of transportation costs in narketing gypsum "[g]enerally,

if it isnot amne nouth plant, where the plant and the mne nouth are one
and the sane, it is one of the major factors controlling the distance in
which the material could be narketed.” (Tr. 648.)

Regarding the costs of mining and processing, we are convi nced t hat
Austin has provided nore reliable cost figures because of his greater
know edge of gypsummni ng operations. Thus, we nust concl ude that
WIIsie s operational costs woul d have been | ower than projected by BLM

[9] As we have stated, in reviewng the evidence in a mning contest
we nust focus on what a prudent miner would do to obtain a maxi numreturn
and then judge whether this is sufficient to satisfy the prudent nan
standard, including the narketability conponent. S nce the standard is
objective, it does not depend on what the clai nants actual |y planned to do.

See Lhited Sates v. ol enan, supra at 602; Lhited Sates v. Rce, 73 IBLA
128, 140-41 (1983); Lhited Sates v. Harper, 8 IBLA 357, 369-70 (1972). In
appl ying that standard, we wll assune "proper nanagenent” of the mning
venture. See onverse v. Wall, 399 F.2d 616, 623 (9th Ar. 1968), cert.
denied, 393 US 1025 (1969).

BLMs prina facie case proceeded on the theory that Wllsie's
proposed operation represented the actions of a prudent nman seeking to
enter and capture the market for 135,000 tons of gypsumin various narkets
utilizing equi pnent which coul d produce no nore than that tonnage per year.

However, that prinma faci e case was vul nerabl e to evi dence that a prudent
nman woul d not so limt his operation and that he coul d produce nore gypsum
and narket that production wthout increased costs for additional
equipment. This is just the evidence produced by WIIsie.

VW nust find, followng our reviewof all the evidence, that WIlsie
has overcone BLMs prina faci e case by a preponderance of the evi dence
establishing that the chal |l enged portions of the C&VNos. 12 and 16 are, in
fact, mneral in character and that a di scovery of a val uabl e mneral
deposit of gypsumexists on both the G&WNo. 1 and the GB&WNo. 15 mini ng
cl ai ns.
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BLMcal cul ated that the 130 acres for which WI I sie sought patent
contained 32.5 mllion tons of gypsum Accepting the evidence that WIlsie
coul d have comnmenced an operation on the critical dates leading to the
production and narketing of 600,000 tons of gypsumper year, we concl ude
that he has established the validity of all 130 acres of the clains sought
in his patent application, not just the 40 acres patented to himin 1996.
Qur conclusion is based on the fact that the val uabl e mineral deposits on
t hose 130 acres woul d supply a 600, 000-t on- per-year operation wth
reasonabl e reserves for a period of approxi mately 54 years.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R ' 4.1, the order
appeal ed fromis reversed and contest No. AZA-23448-1 is di sm ssed.

Bruce R Harris
Deputy Chief Administrative Judge

| concur:

David L. Hughes
Admini strative Judge
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